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1 – Course description 

This course is about the interactions between the judicial and the political systems of Canada. 
We examine the relationship between law process and politics. We will see how the adjudicative 
power constraints the political and executive branches of the government. In that regard, we will 
survey actors and institutions that shape Canada’s judicial process. At the end of the course, the 
student will be able to critically appraise the basic structure and processes of the judicial system, 
judicial nominations and judicial decision-making.  

2 – Course prerequisites 

There is no formal prerequisite to take this course. 

3 – Course format 

The class usually meets twice a week for lectures. Lectures build on a list of mandatory readings; 
students should have a good grasp of the materials prior to class so as to fully benefit from 
lectures and discussions. 

Conferences will begin in the third week of the term. Each student will sign up for one of the 
conference groups on Minerva. Weekly attendance is mandatory. Led by teaching assistants 
(TAs), conferences are meant to discuss course issues in a smaller format as well as to perform 
more practical activities, such as writing notes on the week’s reading, making an oral 



 2 

5 – Course requirements 

 Weight Date Description 

Conference 
Participation 

10% N/A Based on attendance, active involvement in discussions 
and debates, as well as preparedness. The teaching 
assistants will provide more details. 

Mid-term 
exam 

30 % 26.10.18 In-class; a combination of short-answer questions about 
lectures, conferences, and readings. 

Case 
comment 

25% 23.11.18 Pick up a court judgment in the list that will be provided 
on Mycourses and make a commentary of it. Typically, a 
commentary shall outline the facts of the case, the 
judicial process it has gone through, the reasoning of the 
Justices in coming to their decision. It shall end by 
drawing lessons learnt from the judgement considering 
its political, economic or social impact. 

Final Exam 35% TBA A combination of short-answer and essay questions 
covering lectures, conferences and readings. Date and 
room to be announced by the Faculty of Arts toward the 

/tls/teaching/course-design/outline#policy


 

http://www.mcgill.ca/integrity
http://www.mcgill.ca/osd
http://www.mcgill.ca/counselling
http://www.mcgill.ca/files/secretariat/greenbookenglish.pdf)
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Sept. 5 

http://www.scc-csc.ca/court-cour/sys-eng.aspx
http://www.justice.gc.ca/eng/csj-sjc/ccs-ajc/
https://www.cjc-ccm.gc.ca/english/resource_en.asp?selMenu=resource_courtsystem_en.asp
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Lori Hausegger, Troy Riddell, Mathew Hennigar, “Does Patronage Matter? 
Connecting Influences on Judicial Appointments with Judicial Decision 
Making” (2013) 46:3 Canadian Journal of Political Science, 665-690; 

Ian Peach, “Reference re Supreme Court Act, ss 5 and 6 – Expanding the 

https://hillnotes.ca/2015/12/15/the-role-of-the-supreme-court-of-canada-membership-and-the-nomination-process/


 6 





 8 

Nov. 7 Outside influences in decision-making 

Readings: HHR: 127-134 

 

Part VI Courts and other powers (Nov. 9, 14, 16, 21) 

Outline In this part, we see how Courts protect and uphold the royal prerogative 
on one hand (1), the Parliamentary supremacy on the other hand (2) 
against judicial oversight. We will also specifically see the role they play in 
the relation between the executive and legislative branches taking as 
background the debate over the reform of the Senate (3) on one hand and 
the reform of electoral system on the other hand (4). 

 

Nov. 9 Courts and the executive 

Readings: Jarrad Harvey, “’Old Habits Die Hard’ – Reflections on the Scope of the 
Royal Prerogative Following Turp v Canada (Minister of Justice) (2013) 22:2 
Constitutional Forum, 13-20. 

Eric Adams, “The Constitutionality of Prorogation” (2009) 18:1 
Constitutional Forum, 17-20. 

 Noel Cox, “Black v. Chrétien and the Control of the Royal Prerogative” 
(2003) 12:3 Constitutional Forum, 94-101. 

 Erika Chamberlain, “Abdelrazik: Tort Liability for Exercise of Prerogative 
Powers” (2010) 18:3 Constitutional Forum 119-128. 

Further readings: Bruce Hicks, “Guiding the Governor General’s Prerogatives: Constitutional 
Convention Versus an Apolitical Decision Rule” (2009) 18:2 Constitutional 
Forum 55-67; 

Paul Daly, “Royal Treatment: The Crown’s Special Status in Administrative 
Law”, Review of Constitutional Studies vol. 22, issue 1, 2017: 81-102. 

Paul Daly, “The Policy/Operational Distinction: A View from Administrative 
Law” (2015), 69 S.C.L.R. 17-40. 

Alexander M. Pless, “The Relationship between Crown Liability and Judicial 
Review: Notes from Queebec” (2015), 69 S.C.L.R. 41-76. 

 

Nov. 14 Courts and the legislative 

Readings: Vanessa MacDonnell, “The New Parliamentary Sovereignty” (2016) 21:1 
Review of Constitutional Studies, 13-36. 
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Further readings: Vincent Kazmierski, “Draconian but not Despotic: The “Unwritten” Limits 
of Parliamentary Sovereignty in Canada” (2010) 41:2 Ottawa Law Review 
245. 

 Heather MacIvor, “The Speaker’s Ruling on Afghan Detainee Documents: 
The Last Hurrah for Parliamentary Privilege?” (2010) 19:1 Constitutional 
Forum 129-137. 

 

Nov. 16 Senate reform 

Readings: Bruce M. Hicks, “Placing Future Senate Reform in Context” (2015) 24:2 
Constitutional Forum 17-31. 

Further readings: Reference re Senate Reform (Supreme Court of Canada), 2014 SCC 32, April 
2014; 

 Lorraine Snyder, Reference re Senate Reform (2014): The Supreme Court 
Clarifies the Senate Reform Process, Centre for Constitutional Studies 
webpage. 

 

Nov. 21 Courts and the electoral system reform 

Readings Doug Stoltz, “Fixed Date Elections, Parliamentary Dissolutions and the 
Court” (2010) Canadian Parliamentary Review 15-20. 

 Rob Leorne, “Keep Democracy out of Court” (2006-07) Canadian 
Parliamentary Review 57-58. 

 Yaakov M. Roth & Jonathan E. Roth, Liberals’ electoral reform plan is legally 
futile, January 18 2016. Toronto Star 

Further readings: Emmett MacFarlane, “Constitutional Constraints on Electoral Reform in 
Canada: Why Parliament is (Mostly) Free to Implement a New Voting 
System” (2016) 76 Supreme Court Law Review, 399-417. 

 

Part VII Powers of courts (Nov. 23; 28) 

Outline In this part, we examine the involvement of courts in political and highly 
sensitive and contentious issues where they have been charged of judicial 
activism. After defining what judicial activism means, we carry out a 
deeper analysis of its various forms which include striking down 
government policies or advancing courts’ own policies (1) and 
aggrandizement of institutional role (2). 

 

Nov. 23 Courts’ interference in policy-making 

https://scc-csc.lexum.com/scc-csc/scc-csc/en/13614/1/document.do
https://ualawccsprod.srv.ualberta.ca/ccs/index.php/constitutional-issues/federalism/767-reference-re-senate-reform-2014-the-supreme-court-clarifies-the-senate-reform-process
https://ualawccsprod.srv.ualberta.ca/ccs/index.php/constitutional-issues/federalism/767-reference-re-senate-reform-2014-the-supreme-court-clarifies-the-senate-reform-process
https://www.thestar.com/opinion/commentary/2016/01/18/liberals-electoral-reform-plan-is-legally-futile.html
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